@ PROCUREMENT POLICY

PoLicy AND RESOURCES PAPER A 12 AuGusTt 2024
COMMITTEE

The purpose of this Report is to recommend Members agree to consider the options for a
Procurement Policy.

1) BACKGROUND

a) It was noted at the Buildings Maintenance Committee of 3 July 2024 that Ventnor
Town Council does not have a Procurement Policy. It was agreed at the Buildings
Maintenance Committee meeting of 3 July 2024 to refer to Policy & Resources
Committee the outstanding matter of a new Procurement Policy for the Council, and
ask that the Buildings Maintenance Committee be consulted during the development
of any such policy. ‘

b) Section 20 of Ventnor Town Council’'s Standing Orders address the matter of
Procurement, a copy of which is appended to this report.

c) A copy of the NALC guidance on Procurement is appended to this report.
2) RECOMMENDATION

That Members:

a) Consider whether a new Procurement Policy is required which would need to
incorporate Section 20 of the Standing Orders or whether Section 20 of the Standing
Orders should be enhanced to cover any identified gaps.

b) Agree to the Buildings Maintenance Committee being consulted during the
development of a Procurement Policy.
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EXTRACT FROM VENTNOR TOWN COUNCIL’S STANDING ORDERS ADOPTED 2021

FinaNCIAL CONTROLS AND PROCUREMENT

a)

b)
c)

d)

€)

g)

h)

i)

3

The Council will consider and approve financial regulations drawn up by the Responsible Financial
Officer, which will include detailed arrangements in respect of:
i) the keeping of accounting records and systems of internal controls

ii) the assessment and management of financial risks faced by the Council;

iii) the work of the independent internal auditor in accordance with proper practices and the
receipt of regular reports from the internal auditor, which will be required at least annually;

iv) the inspection and copying by councillors and local electors of the Council’s accounts and/or
orders of payments.

Financial regulations must be reviewed regularly and at least annually for fitness of purpose.
A public contract regulated by the Public Contracts Regulations 2015 with an estimated value in

excess of £25,000 but less than the relevant thresholds in standing order 20(j) is subject to
Regulations 109-114 of the Public Contracts Regulations 2015 which include a requirement on the
Council to advertise the contract opportunity on the Contracts Finder website regardless of what
other means it uses to advertise the opportunity unless it proposes to use an existing list of
approved suppliers (known as a framework agreement — a procurement process will apply to
suppliers to become part of any framework) .
All contracts with an estimated value in excess of £25,000 must be advertised and added to the
Contracts Finder web site in accordance with Standing Order 20(c).
All contracts with an estimated value in excess of £5,000 but less than £25,000 will be the
awarded on the basis of three tenders.
An evaluation scheme for scoring received tenders, including appropriate references to the Public
Services (Social Value) Act 2012, will be agreed by the Council.
Subject to additional requirements in the financial regulations of the Council, the tender process
for contracts for the supply of goods, materials, services or the execution of works must include, as
a minimum, the following steps:

i)  aspecification for the goods, materials, services or the execution of works will be drawn

up;

i)  aninvitation to tender will be drawn up to confirm (i) the Council’s specification (ii) the
time, date and address for the submission of tenders (iii) the date of the Council’s written
response to the tender and (iv) the prohibition on prospective contractors contacting
councillors or staff to encourage or support their tender outside the prescribed process;

iii)  tenders are to be submitted in writing in a sealed marked envelope addressed to the
Proper Officer;

iv)  tenders must be opened by the Proper Officer in the presence of at least one councillor
after the deadline for submission of tenders has passed;

v)  tenders are to be reported to and considered by the appropriate meeting of the Council or
a committee or sub-committee with delegated responsibility.

Neither the Council, nor a committee or a sub-committee with delegated responsibility for
considering tenders, is bound to accept the lowest value tender.

A public contract regulated by the Public Contracts Regulations 2015 with an estimated value in
excess of £181,302 for a public service or supply contract or in excess of £4,551,413 for a public
works contract (or other thresholds determined by government within its ‘Find a Tender’ process)
must comply with the relevant procurement procedures and other requirements in the Public
Contracts Regulations 2015 which include advertising the contract opportunity on the Contracts
Finder website.

A public contract in connection with the supply of gas, heat, electricity, drinking water, transport
services, or postal services to the public; or the provision of a port or airport; or the exploration for
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or extraction of gas, oil or solid fuel with an estimated value in excess of £363,424 for a supply,
services or design contract; or in excess of £4,551,413 for a works contract; or £820,370 for a social
and other specific services contract (or other thresholds determined by government) must comply
with the relevant procurement procedures and other requirements in the Utilities Confracts
Regulations 2016.
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LTN 87 | PROCUREMENT

Introduction

1. This LTN applies to local councils in England and Wales except for paragraphs 11 to 16 below
which apply only to local councils in England.

2, In the context of local councils, “procurement” is the process by which they award contracts
to third parties (frequently individuals or companies) to provide goods, services or to
undertake works. A pracurement process is designed to source the most suitable contractors
based on factors such as cost and their knowledge, experience, quality, capability, and
financial standing.

3. A procurement exercise by a local council is subject to the requirements in s. 135 of the Local
Government Act 1972 (“the 1972 Act”) and the Public Contracts Regulations 2015 (“the 2015
Regulations”). These legal requirements are summarised in the table below.

Contract value Legal requirements
(inclusive of VAT)

The council’s standing The Contracts Finder/ Complex requirements
orders required by find a tender website in the 2015 Regulations
5.135 of the 1972 Act and other light touch
(and financial rules in the 2015
regulations) Regulations

Low value contracts (in /

England only, this means
up to £30,000).

All contracts over / /
£30,000 including VAT
Use of the Contracts
Finder/ find a tender

website (see paragraph
11 to 16 below).

but below the threshold
below (England only).
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Public service or supply / /

contract over £214,504
or public works contract

Follow most complex

d
over £5,372,609 procedure (see

paragraphs 17 to 21).

The requirement for councils in England and Wales to have standing orders with respect to
procuring and entering into contracts is set out in 5.135 of the 1972 Act. This Note provides (A)
an explanation of councils’ responsibilities under the 1972 Act (England and Wales), (B) an
explanation of the bodies and contracts which are subject to the 2015 Regulations (England
and Wales), (C) an explanation of the Contracts Finder/ find a tender provisions and ather light
touch requirements for procuring and awarding contracts covered by the 2015 Regulations
which are valued over £30,000 (England only) and (D) an overview of the complex
requirements for procuring contracts covered by the 2015 Regulations which are valued over
£214,904 for a public supply or public service contract or £5,372,609 for a public works
contract (England and Wales).

Standing Orders (s. 135 of the 1972 Act)
5.135 of the Local Government Act 1972 provides:

° A local authority (which includes local councils in England and Wales) may make
standing orders with respect to the making of contracts by them or on their behalf.

e A local authority shall make standing orders with respect to the making by them or on
their behalf of contracts for the supply of goods or materials or for the execution of
works.

° Standing orders made by a local authority with respect to contracts for the supply of

goods or materials or for the execution of works shall include provision for securing
competition for such contracts and for regulating the manner in which tenders are
invited, but may exempt from any such provision contracts for a price below that
specified in standing orders and may authorise the authority to exempt any contract
from any such provision when the authority are satisfied that the exemption is justified
by special circumstances.

o A person entering into a contract with a local authority shall not be bound to inquire
whether the standing orders of the authority which apply to the contract have been
complied with, and non-compliance with such orders shall not invalidate any contract
entered into by or on behalf of the authority.
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S.135 (3) confirms that, in England or Wales, a local council may adopt standing orders which
exempt contracts from a tendering exercise if they are below a certain value or if specific
circumstances apply. The Contracts Finder/ find a tender and other light touch provisions of
the 2015 Regulations apply in England only to contracts valued above £30,000. This means
that councils in England may have standing orders which confirm that contracts valued at
£30,000 or below are exempt from a tendering or procurement exercise. Councils in Wales are
not subject to this limit but this figure is included in NALC’'s model standing orders and
financial regulations for Wales. A council’s standing orders (and financial regulations) need to
confirm the procurement requirements (if any) that will apply for the award of a new contract,
which will be dependent on its value (or special circumstances). It is recommended that a
council’s standing orders {and financial regulations) confirm if contracts below a certain value
(for councils in England, this means contracts valued at £30,000 or below) are exempt from a
tendering or procurement exercise. It is also recommended that the council’s standing orders
and financial regulations confirm that the procurement of contracts over a certain value (for
councils in England, this means contracts over £30,000) will be subject to the requirements in
2015 Regulations.

Which bodies are covered by the 2015 Regulations?

The 2015 Regulations imposes procurement requirements on “contracting authorities” which
include local authorities (and therefore includes local councils), associations formed by one or
more such authorities (e.g. County Associations) and “bodies governed by public law” (e.g.
government departments, NHS trusts, maintained schools and Academy schools) (Regulation
2 of the 2015 Regulations). “Bodies governed by public law” includes an organisation set up
for the general as opposed to commercial interest, with its own legal status, and which is
financed or managed by a local authority. If a local council is the sole or managing trustee of a
charity, appoints most of the trustees or grants the majority of the charity’s income that
charity will be subject to the 2015 Regulations.

Which contracts are covered by the 2015 Regulations?

8.

The 2015 Regulations apply to “public contracts” which are defined as “contracts.... having as
their object the execution of works, the supply of products or the provision of services.”
Regulation 2 of the 2015 Regulations defines each of those three contracts as follows:

“nublic service contracts” meaning public contracts which have as their object the provision of
services other than those referred to in the definition of “public warks contracts”;

“public supply contracts” meaning public contracts which have as their object the purchase,
lease, rental or hire-purchase, with or without an option to buy, of products, whether or not
the contract also includes, as an incidental matter, siting and installation operations;
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“public works contracts” meaning public cantracts which have as their object any of the
following:—

° the execution, or both the design and execution, of works related to one of the
activities listed in Schedule 2 (see paragraph 9 below);

© the execution, or both the design and execution, of a work;

. the realisation, by whatever means, of a work corresponding to the requirements
specified by the contracting authority exercising a decisive influence on the type or

design of the work;

The activities in Schedule 2 to the 2015 Regulations which are included in the,definitien ofa
“public works contract” include site preparation, demolition of buildings, construction of new
buildings, erection of roofs, bricklaying, scaffolding, insulation work, plumbing, plastering,
joinery installation, floor and wall covering and painting and glazing, civil engineering works
and construction of highways, roads, airfields and sport facilities.

Public contracts which are exempted from the 2015 Regulations

10.

€

Regulations 7 to 12 provide that certain public contracts are exempted from the requirements
of the 2015 Regulations. Regulation 10 confirms, for example, that contracts for the
acquisition of land and buildings, legal services (legal advice and representation), bank
services are exempted. In the context of local authorities, Regulation 12, for example,

excludes:

. a contract with an incorporated body, controlled by a local authority, where more than
80 % of the body’s activities are controlled by the local authority and there is no private

sector ownership of the body, with certain exceptions;

° a contract between two or more local authorities who come together to provide a
public service to achieve ohjectives they have in common and that the joint venture is
governed solely by considerations relating to the public interest (e.g. where a parish
council enters into arrangements with a principal council) and

e an incorporated body which is a contracting authority awards the contract to its
controlling local authority or to an incorporated body controlled by the same local

authority;

Advertising requirements

Brexit — transitional advertising arrangements
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31 December 2020 marked the end of the transition period for the purposes of leaving the EU. There
are new advertising requirements, with the introduction of “find a tender”. Government guidance,
which also includes procurement policy notes, FAQs and a flow chart, sums up the main points
https://www.gov.uk/guidance/public-sector-procurement-from-1-january-2021

Below is a summary of the post 31 December 2020 changes:

1. Find a Tender went live at the end of the transition period (23:00 on 31 December 2020) -
https://www.find-tender.service.gov.uk/Search

2. Procurements on OJEU/TED that were commenced prior to the end of the transition period must
be concluded on OJEU/TED. .

3. New procurements commenced after the end of the Transition Period must be advertised on Find
a Tender.

4. Requirements to advertise on ContractsFinder and Sell2Wales remain unchanged (see below).

The Contracts Finder website and other light-touch rules in 2015 regulations (England only)

11.  Where the estimated value of a public contract exceeds £30,000 a local council in England
must comply with Articles 109 to 114 of the 2015 Regulations (in addition to section 135 of
the 1972 Act). Regulation 110, which concerns the advertisement of a contract opportunity, is
summarised below.

° Subject to the above paragraph on the changes post 31 December 2020, a council must
advertise the contract opportunity on the “Contracts Finder” website when it advertises
the contract opportunity elsewhere. A council will have advertised a contract
opportunity elsewhere if it does anything to put the opportunity in the public domain or
bring the opportunity to the attention of economic operators generally or to any class
or description of economic operatars which is potentially open-ended, with a view to
receiving responses from economic operators who wish to be considered for the award
of the contract (e.g. places details of the opportunity on its website, in a newspaper or

a trade paper);

° A council does not advertise an opportunity where it makes the opportunity available
only to a number of particular economic operators who have been selected for that
purpose (whether ad hac or by virtue of their membership of some closed category
such as a framework agreement), regardless of how it draws the opportunity to the
attention of those economic operators (i.e. if a council has an arrangement with a
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limited number of approved organisations to undertake work for the council);
Regulation 33 defines a “framework agreement” as an agreement between one or more
contracting authorities and one or more economic operators, the purpose of which is to
establish the terms governing contracts to be awarded during a given period, in
particular with regard to price and, where appropriate, the quantity envisaged.
Contracting authorities may conclude framework agreements if they apply the
procedures in Part 2 of the 2015 Regulations. Regulation 33 provides that framework
agreements should not exceed 4 years except in exceptional circumstances. A council
must advertise the contract opportunity on Contracts Finder within 24 hours of
advertising it elsewhere;

° The information to be published on Contracts Finder shall include at Iea,sf the following:
— (a) the time by which any interested economic operator must respond if it wishes to
be considered; (b) how and to whom such an economic operator is to respond; and (c)
any other requirements for participating in the procurement;

® Where a council publishes information on Contracts Finder it must — (a) by means of
the internet, offer unrestricted and full direct access free of charge to any relevant
contract documents; and (b) specify in the information published on Contracts Finder
the internet address at which those documents are accessible;

. A council may advertise the contract opportunity on the “Contracts Finder” website
when it does not advertise the contract opportunity elsewhere;

o It must have regard to guidance issued by the Minister for the Cabinet Office.

12.  Regulation 111 provides that councils cannat include a pre-qualification stage. A “pre-
qualification stage” is defined as “a stage in the procurement process during which the
contracting authority assesses the suitability of candidates to perform a public contract for the
purpose of reducing the number of candidates to a smaller number who are to proceed to a
later stage of the process.” A council may ask tenderers to answer “suitability assessment
question” which is defined as relating “to information or evidence which the contracting
authority requires for the purpose of assessing whether candidates meet requirements or
minimum standards of suitability, capability, legal status or financial standing” if the questions
are relevant to the subject-matter of the procurement; and proportionate. Councils must have
regard to guidance issued by the Minister for the Cabinet Office which can be accessed via
www.gov.uk/government/collections/procurement-policy-notes

13. Regulation 113 provides that councils must ensure that contracts contain suitable provisions
stating that valid undisputed invoices will be paid by within 30 days. Public contracts must also
contain a condition requiring contractors ta include similar provisions in their contracts, and
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14.

15.

16.

17.

so on down the supply chain. Councils shall have regard to any guidance issued by the
Minister for the Cabinet Office.

When a contract is awarded, a council, having regard to guidance issued by the Minister for
the Cabinet Office, must publish on the Contracts Finder the information set out in Regulation
112. This includes:

° the name of the contractor;

° the date on which the contract was entered into;

® the value of the contract;

e whether the contractor is a SME (defined as an enterprise falling within the category of

micro, small and medium-sized enterprises) or VCSE (defined as a non-governmental
organisation that is value-driven and which principally reinvests its surpluses to further
social, environmental or cultural objectives).

A council may withhold information in paragraph 14 above from publication where its release
® would impede law enforcement or would otherwise be contrary to the public interest,

o would prejudice the legitimate commercial interests of a particular economic operator,
whether public or private, or

e might prejudice fair competition between economic operators

The above is a summary of the main requirements in relation to use of the Contracts Finder
website. Councils are recommended to read the 2015 Regulations which can be accessed via
www.legislation.gov.uk/uksi/2015/102/contents/made

Complex requirements in the 2015 Regulations for high-value contracts

The 2015 Regulations incorporated the Public Contracts Directive 2014/24/EU (“the Public
Contracts Directive”). In its simplest terms, the Public Contracts Directive facilitates the award
of certain contracts to any business entity in the EU.

Financial thresholds

18.

Even if the procurement and award of a contract is covered by the 2015 Regulations (see
paragraphs 8 and 9 above) and is not an exempted contract (see paragraph 10 above) it will
not be subject to the full requirements of the 2015 Regulations unless its estimated value
exceeds the thresholds issued by the UK Government in the form of Policy Procurement Note
10/21. As a result of Brexit, the UK Government and devolved administrations must now
ensure procurement thresholds are aligned with the World Trade Organisation’s thresholds,
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which are contained in its Government Procurement Agreement (“GPA”). One of the most
notable impacts of this change to GPA alignment is that contract value estimations must now
be inclusive of VAT. Under previous EU rules, procurement thresholds were net of VAT. As a
result of this change local councils will need to carefully consider whether or not VAT will
apply to relevant contracts. The figures below apply from 1 January 2024. As already
mentioned in paragraphs 3 and 4 above, the current thresholds are:

Type of contract Threshold
Public works contracts £5,372,609
Public service contracts £214,904
Public supply contracts £214,904

19.

20,

Few contracts to be awarded by local councils will exceed the thresholds above but, if they do,
they will be subject the requirements summarised in paragraph 21 below.

As noted above, contracts procured by councils in England which are worth over £30,000 but
less than the thresholds in paragraph 18 above will still be subject to the Contracts Finder
website and other light touch provisions in the 2015 Regulations summarised in paragraphs 11

— 16 above.

Procedural requirements

21.

Contracts awards exceeding the thresholds in paragraph 18 above are detailed and complex. It
is likely that councils considering such high value contracts will require technical and or legal
advice from those who specialise in public procurement. Set out below is a very brief overview
of the full requirements of the 2015 Regulations — where they apply.

. Procurement must take one of five forms; the open procedure, the restricted
procedure, competitive dialogue, the innovations partnership procedure; and

competitive procedure with negotiation;

. Accelerated forms of the open procedure and competitive procedure with negotiation
and the restricted procedure in situations of urgency that a local council can duly

substantiate;
o There is a pre-qualification stage;

° Councils will need to comply with the requirements in respect of tenders;
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Contracts should be awarded on the “most economically advantageous tender

(Regulation 67);

Contracts can be varied without going through a new procurement exercise in specified

situations. (Regulation 72); and

Contracts should be advertised on the Find a Tender/ Contracts Finder website
(Regulation 106) — see paragraph 10 above and for the guidance on publishing in the
Official Journal of the European Union (OJEU);

N.B. Central purchasing activities (where one body does purchasing for a series of
organisations) are covered by the 2015 Regulations.

Other Legal Topic Notes (LTNs) relevant to this subject:

LTN

Title

Relevance

15

Legal Proceedings

Useful for threatened or actual legal proceedings
relating to contract disputes.

29

Basic Charity Law

Explains responsibilities of council as a charity
trustee.

35

Contracts

Guide to hasic contract law.
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